
TOWN OF LOCKPORT

PLANNING BOARD
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PRESENT
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ALSO PRESENT
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ABSENT
Fred Frank
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1 5716 S Transit RdSBL 12313118ABenderson Development Owner Joe
Marinoccio Presenting Proposing Site Plan Amendment to add 381 sq ft loading dock

to back ofbuilding for Petsmart Petsmart needs this type of delivery dock for the trucks
that make deliveries to the site There is a sewer easement behind building and an agreement
between the Town ofLockport and Benderson Development has been accepted by the

Town Added to the agreement Benderson will slipfit the sewer line at their expense
There will be an awning added to the front of the building over the entrance to the store

The Board received a Short EAF submitted with application
MOTION by Member Langdon seconded by Member Kilroy This is an unlisted action

Based on information on short form and action will not have an adverse affect on the

environment

SEQRA motion by Member R Langdon seconded by Member Kilroy Carried

MOTION to approve modification ofSite Plan dated March 1 2011 to add awning and add

loading dock by Member Kilroy seconded by Member Wingard Carried

2 4883 IDA Park Dr SBL 1080013411Introl Development Christine Sevard
Engineer Pat Darrow Presenting Engineering report to Rob Klavoon Proposing
new office and manufacturing facility with 11999 sq ft structure with wood frame and

metal roof Brick veneer Business will employ approximately 25 people Light
manufacturing ofelectronic components Parkingwill not be an issue This project is in the

IDA Park and land was purchased from the IDA and SEQRA was handled by the IDA

Board To return to the June 22 2011 Planning Board meeting for Site Plan approval after

engineering recommendations

3 6751 S Transit RdSBL 13800119 Alix DevelopmentInternational Stone

Gallery TimArlington APEX Consulting Presenting Somer Sherman Owner

Proposing to relocate business Retail sales ofgranite and marble Work trucks will be

parked in front of3bay garage Showroom will be in center section and back section will be
warehouse Planting areas have been added to front of building with customer parking along
south side of the building Building trim to be pained a green color



Panning Board

Work Session

615 11 330 P1I

Pg 2

Multiple variances needed for B2and CCOD Presenting to the Town ofLockport Zoning
Board onJune 28 2011 and Niagara County Planning Board onJune 20 2011 Needed

decision from N C Planning Board Special Use permit for outdoor display ofmaterial

scheduled for June 22 2011 Proposed findings have been submitted

SEQRr1ShortErFsubmitted indicates it is an existing building and will not have an

adverse affect on the environment MOTION by Member Langdon seconded by Member

Wingard that SEQRA Short ELF submitted and is reviewed and the determination of the

board that the action is an unlisted action and will not have an affect on the environment
Carried

4 1020 Davision Rd SBL 12304239Niagara Management Proposing9000 sq ft

building Project approved September 18 2007 with conditions Reapproval ofproject
necessary because first approval was only for1year SEQRt1 was previously addressed

MOTION made by Member Langdon seconded by Member Conrad to approve the

September 15 2006 site plan conditional on moving the driveway not less than 15 to the

north and receiving final approval ofdrainage by Town Engineer Carried

5 Discussion by Planning Board to move the Work Session meetings each month from 330

PM to 400PM beginning July 2011 Motion by Member Wingard seconded by Member

Conrad Carried

Being no further business meeting
Was adjourned at 435PM
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July 19 2011

Nancy A Brooks Town Clerk

Town of Lockport
6560 Dysinger Road

Lockport New Fork 14094

COUNCIL MEMBERS

CHERYL A ANTKOWIAK

MARK C CROCKER

PAUL H PETTIT

PAUL W SIEJAK

TOWN ATTORNEY

DANIEL E SEAMAN

7164335907

Re Agreement Regarding Use of Easement Area

Town of Lockport Benderson Development and PetSmart

Dear Ms Brooks

I am enclosing herewith the Agreement Regarding Use of Easement

Area which was recorded as Instrument No 201111774 on July 15 2011

Please note that this is an easement modification for indexing
purposes

Please give me a call if you have any questions

DESclm
Encs

cc Brian Belson
Marc R Smith

Building Inspector with encl 1Ffc
Town Supervisor without encl

S6Qe rt L4Q97g7

Qptem
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RECEIPT

Create Time 715201191513 AM

RECEIPT 201186684

Recording Clerk TH

Account cash2

Recd Frm SEAMAN JONES HOGAN 6 BROOKS

By MailIn Person MP P

Instr 201111774

DOC AGREEMENT

OR Party TOWN OF LOCKPORT

EE Party BENDERSON RONALD

DEEDTPNA

Cover Page 1 5800

Recording Fee 7 2600

Cultural Ed 1 1425

Records Management County 1 100

Records Management State 1 475

Receipt Summary

TOTAL RECEIPT 5400

TOTRL RECEIVED 5900

Cash Back 000

PAYMENTS

Check 16354 5900

SEAMAN JONES HOGAN 6 BROOKS

PU i3ux 46I Leckport New York 140950461 Phone 16439022 FrtX 7l6 4397066



OPY
AGREEMENT REGARDING

USE OF EASEMENT AREA

AGREEMENT made this day ofTL 2011 between

the Town of Lockport and the Town of Lockport Sewer District 3

having offices at 6560 Dysinger Road Lockport hereinafter

collectively referred to as the Town and Ronald Henderson

and David H Baldauf as Trustees under a Trust Agreement dated

September 22 1993 known as the Randall Henderson 19931Trust

having offices at 8441 Cooper Creek Boulevard University Park

Ilorida hereinafter referred to as Henderson and PetSmart

Inc having offices at 19601 North 27th Avenue Phoenix Arizona

85027 hereinafter referred to as PetSmart

WHEREAS Henderson owns premises commonly known as Tax Map

12313118pursuant to a Deed recorded in Tiber 2735 page

297 and

WHEREAS said premises is subject to a certain sewer

easement owned by the Town recorded in Tiber 1562 page 353 and

WHEREAS PetSmart and Henderson have entered into a lease

agreement for a portion of Bendersonspremises and

WHEREAS Henderson has requested from the Town permission

to construct a loading dock and appurtenances over a portion of

the Towns sewer easement and

WHEREAS an important sewer line exists within the Towns

easement area and

WHEREAS as a condition for granting permission for said

construction the Town requires protection of its easements

rights and ability to enter to repair and replace at no

additional cost to the Town NP

t

1



NOW THEREFORE IT IS AGREED THAT

1 The Town grants to Benderson and PetSmart permission to

construct and maintain a loading dock and appurtenances over and

across the said Town easement as depicted on the attachecl

Exhibit A conditioned upon the following terms which PetSmart

and Benderson agree to be bound by

1 During construction Benderson will at its expense under

the direction and inspection of the Town Engineer slip

line the sewer line beneath the loading dock area to

minimize the likelihood of repair work being necessary

2 Said construction use and maintenance of the loading dock

shall not interfere with ar damage the existing sewer line

in the easement area

3 The Town reserves the right to access the entire easement

area for repair replacement and maintenance of the sewer

lines and appurtenances contained in said easement area

4 The Town may at Bendersonsexpense require removal of

said loading dock and appurtenances at any time the To4rn

shall determine in its sole discretion that the same is

necessary for any purpose set forth in paragraph 2 above

Benderson and PetSmart shall within thirty 30 days

notice cause such removal

5 Should the Town determine in its sole discretion that

removal of all or a part of said loading dock and

appurtenances is necessary for immediate repair
maintenance or replacement of any part of its sewer line or

appurtenances it shall have the right to enter upon and

remove all or part of said loading dock and appurtenances

In which case Benderson and PetSmart shall be wholly and

severally liable to immediately reimburse the Town for any

and all costs the Town shall incur in connection with

2



access to the easement area and removal of the loading dock

and appurtenances

6 In the event that said loading docJc with appurtenances is

removed or detached during PetSmartstenancy pursuant to

paragraphs 2 3 or 9 above Benderson and PetSmart shall

have the right to replace the loading dock to its previous

condition after all repairs replacement or maintenance has

been completed

7 Benderson and PetSmart shall indemnify and hold the Town

harmless from any and all liability incurred including

reasonable attorneysfees as a result of the

construction use and maintenance of the loading dock and

its appurtenances upon the easement area

8 Benderson and PetSmart shall have no right to reimbursement

for expenses incurred should the loading dock and

appurtenances be damaged removed or interfered with by

the Town in connection with its repair replacement or

maintenance of this sewer line or removal of all or part

of said loading dock or appurtenances

9 For purposes of this Agreement the Town loading dock and

appurtenances shall mean the entire structure any

coverings or roofs supports attachment to existing

structure and any other appurtenance part whatsoever

constructed in connection with said structure located in

the Town easement area

10 This Agreement may be enforced by the Town by immediate

entry without notice whenever necessary in the Towns

absolute discretion and by any other relief in law or

equity including injunctive relief

11 The Supervisor of the Town of Lockport shall have the

right without notice or further approval of the Town Board

to exercise the Towns right under this Agreement

3



12 The Town may require removal of said loading dock and

appurtenances upon termination of occupancy of PetSmart for

any reason

13 This Agreement shall be binding on the parties their heirs

and assigns

TOWN OF LOCKPORT

Marc R Smith Supervisor

RONALD BENDERSON and DAVID

H BALDAUF as Trustees under

a Trust Agreement dated September
221993 known as the Randall

8ender 19931Trust

NALD BENDERSON Trustee

DAVID H BALDAU Trustee

PETSMART INC

By

Dale Brunk Vice President and
STATE O E NEW YORK

Deputy General Counsel
55

COUNTY OF NIAGARA

J Iv
On the day of tJL in the year 2011

before me the undersigned a nota y public in and for said

state personally appeared Marc R Smith Supervisor of the Town

of Lockport personally known to me or proved to me on the basis

of satisfactory evidence to be the individual whose name is

subscribed to the within instrument and acknowledged to me that

he executed the same in his capacity and that by his signature
on the instrument the individual or the person upon behalf of

which the individual acted executed the instrument

t

TA Y PUBLIC

4 KATHLEEN D CARTER

Votary ublicState of New York
NO 01 CA6140033

Qualified in Niagara County
pAnmmiccinn FXf11YP6E i1L



STATE OF NEW YORK

CriG S S

COUNTY OF1I6

On the day of in the year 2011

before me the undersigned a otar public in and for said

state personally appeared Ronald Benderson personally known to

me or proved to me on the basis of satisfactory evidence to be

the individual whose name is subscribed to the within instrument

and acknowledged to me that he executed the same in his

capacity and that by his signature on the instrument the

individual or the person upon behalf of which the individual

acted executed the instrument

NOTARY PUBLIC
SHARON L ARBOGAST

NOTARY PUBLIC STATE OF NEW YORK
STATE OF NEW YORK REGISTRATION NO OtAR4506796

sS QUALIFIED IN ERIE COUNTY
TTT J T 4Ay Commission Expires October 31 20COUNTY OFr

On the jt day of in the year 2011

before me the undersigned a not y public in and for said

state personally appeared David H Baldauf personally known to

me or proved to me on the basis of satisfactory evidence to be

the individual whose name is subscribed to the within instrument

and acknowledged to me that he executed the same in his

capacity and that by his signature on the instrument the

individual or the person upon behalf of which the individual

acted executed the instrument

NOTARY PUBLIC

J

SHARON L ARBOGAST
OTARY PUBLIC STATE OF NEW YORK

REGISTRATION NO 01AR4506796
QUALIFIED IN ERIE COUNTY

ommission Expires October 31 20

5



Arzl
STATE OF

COUDITY OF F4

1
On the day of in the year 2011

before me the undersigned a not r publicsin and for said

state personally appeared vu1 the

iCcrz LSz of PetSmart Inc personally known to me or

proved to me on the basis of satisfactory evidence to be the

individual whose name is subscribed to the within instrument and

acknowledged to me that heshe executed the same in hisher

capacity and that by hisher signature on the instrument the

individual or the person upon behalf of which the individual

acted executed the instrument

SANDI 1 THOMPSON

Notary Public Arizona

Maricopa County O R Y P LIC

moiresoiiszoia

6
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TOWN OF LOCKPORT
PLANNING BOARD MINUTES

June 22 2011

PRESENT Robert Balcerzak

Morris Wingard
Walter Thorman
Mark Kilroy
Rodney Conrad
Robert Langdon
Richard Forsey Chairman
Scott Carlson Alternate

ALSO PRESENT Brian Belson Senior Building Inspector
Andrew Reilly Town Engineer
Daniel Seaman Town Attorney
Jane Trombley Secretary

The June 22 2011 Planning Board meeting was called to order by Chairman Forsey who
then led the Pledge ofAllegiance

MOTION made by Member Conrad seconded by Member Kilroy to approve the May 11
2011 May 18 2011 and June 15 2011 minutes 7 Ayes 0 Nays Carried

CASE 1 5716 S Transit Road SBL1233118IA Benderson Development
Owner Proposing Site Plan amendment to add loading dock to back of

building 381 sq ft Decision at work session

VASE 2 4883 IDA Park Drive SBL10800134111Introl Development
Owner Proposing new office and manufacturing facility in the IDA park
Postponed until July meeting at request ofapplicant

CASE 3 6251 S Transit Road SBL13800119 Alix Development
International Stone Proposing to relocate business to this site Tim

Arlington ofApex Consulting presenting with Somer Sherman Owner

Chairman Forsey opened the Public Hearing Hearing no Public
Comment Chairman Forsey closed the Public Hearing

Mr Arlington stated the plan has not changed from last weeks Planning
Board work session and he has brought some photos to show the colors
Mr Arlington stated that the two store front glass doors will be green
where the brown trim is the landscaping is cleaned up the parking lot will
be fixed the roof will be green and as the siding is in good condition it



P1aruling Board
June 22 2011

Page

will not be changed Mr Arlington stated the sign face will be changed to

the International Stone logo

Member Thorman asked if the big side door will remain and Mr

Arlington stated yes and the front door will remain as an exit door

Alternate Member Carlson questioned the durability ofthe paint and Mr

Sherman stated it will be like a factory finish with a 20 year life

Member Thorman asked about the construction and Mr Sherman stated it
is acinder block with a steel frame and the back ispreengineered metal

Senior Building Inspector Belson stated he has received the comments

from the Niagara County Planning Board and they recommend approval

MOTION made by Member Wingard seconded by Member Thorman as

follows

BE IT RESOLVED THAT the Planning Board of the Town of Lockport makes the
following findings and decision on the application of International Stone GallerySomers
Sherman the Applicant for a Special Use Permit as set forth in the application
pending before the Board

A Will comply with all provisions and requirements of this and other local laws and

regulations and will be in harmony with the purposes of the land use district in which it
is located and with the general intent and purposes ofthis Local Law

Findings
The proposed project consists of severalpreexisting nonconformitiesthat will require the

applicant to request variances for The project will be in harmony with the purposes of the
land use district in which it is located and with the general intent and purposes of the

Zoning Law

This property and all adjacent properties are zoned General BusinessB2which

requires a special use permit for outdoor display

la Will not be detrimental to adjacent uses

Findings
The proposed project will not be detrimental to adjacent uses as the site is
surrounded by commercial uses

C Will not cause undue traffic congestion unduly impair pedestrian safety or overload

existing roads considering their current width surfacing and condition and will have
appropriate parking and be accessible to fire police and otheremergency vehicles



Planning Board

June 22 2011

Page 3

oindinas
The proposed project will not cause undue traffic congestion unduly impair pedestrian
safety or overload existing roads The site is large enough to consist of appropriate
parking and will be accessible to fire police and other emergency vehicles

Will not overload any public water drainage sewer system or any other municipal
facility or degrade any natural resource or ecosystem

Findings
The proposed project will not overload any public water drainage or sewer system
or any other municipal facility or degrade any natural resource or ecosystem

Will be suitable for the property on which it is proposed considering the propertys size
location topography vegetation soils natural habitat and hydrology and if

appropriate its ability to be buffered or screened from neighboring properties and public
roads and its existing and proposed use

Findinas
The proposed project will be suitable for the property on which it is proposed and is a

good reuse of the site

Will not result in excessive noise dust odors solid waste or glare or create any
other nuisances and will satisfy the general land use performance standards of this
Law

Findinas
The project will not result in excessive noise dust odors solid waste or glare and will
satisfy the general land use performance standards of the Zoning Law The outdoor
display area will not create any nuisances

G Will not adversely affect the aesthetics of the premises and adjacent properties
and the neighborhoods

Findings
The project will not adversely affect the aesthetics of the site or adjacent properties and

neighborhoods The site is currently vacant and will be reused as a stone retailer for

countertops Minor improvements are proposed to the building and some landscaping
will be added to the front of the site to improve the aesthetics of the site

H Will not cause the site to be unduly congested dangerous unattractive tovisitors or

unfriendly to pedestrians

Findings
The project will not result in any adverse impacts



Planning Board

Tune 22 2011

Page 4

Summary of Findings

The Town ofLockport finds that the applicant has submitted substantial evidence tosupport
the issuance ofa special use permit for International Stone Gallery After thorough review of
the documentation provided by the applicant the Planning Board feels they have sufficient
information to make an informed determination regarding the issuance of the special use
permit

It is the Findings ofthis Board that International Stone Gallery does not pose any significant
adverse impact to the general public health safety and welfare As such the Board has
determined that the special use permit shall be granted 7Ayes 0 Nays Carried

1VIOTION made by Member Langdon seconded by Member Conrad to approve the site plan
dated52311with the modifications set forth in theemail dated62111from Mr Arlington 7
Ayes 0 Nays Carried

MOTION made by Member Thorman seconded by Member Langdon to waive the
architectural review as the project is to use an existing building without significant changes 7

Ayes 0 Nays Carried

MOTION made by Member Langdon seconded by Member Thorman to adjourn 7 Ayes 0
Nays Carried
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June 17 2011

Kenneth Banker Department Head

Town of Lockport Water Department
6200 Robinson Road

Lockport New York 14094

RE New Plan Excel Realty Trust Inc

Dear Ken

COUNCIL MEMBERS

CHERYL ANTKOWIAK

MARK C CROCKER
PAUL H PETTIT

PAUL W SIEJAK

TOWN ATTOREY

DANIEL E SEAMAN

716 4335907

I am enclosing a copy of Guarantee recorded November 19
2004 for your records so you will have access to it if the need

should arise

Very truly yours

Daniel E Seaman

DESclm
Enc

cc Brian Belson
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County Courthouse 175 Hawley Street PO Box 461 Lockport NY 14095
Phone 716 4397027 Fax 716 4397066

NIAGARA COUNTY CLERK RECORDING PAGF
INSTRUMEIITDATE11162004 TYPE Guarantee NUMBER OF PAGES 5

RETURN Daniel E Seaman Parties Print Names in Full
T0 Attorney at Law

76 West Avenue 1st Part NEON PLAN EXCEL REALTY TRUST INC

Lockport NY 14094
2nd Part

TownCity Lockport

REAL ESTATE TRANSFER TAX

SPACE BELOW RESERVED FOR
COUNTY CLERKSUSE ONLY

NIAGARA COUNTY

MORTGAGE AMOUNT

Onetwofamily Other

Check if to be apportioned

MORTGAGE

RECORDING TAX RECEIPT

BASIC

ADDITIONAL

SPECIAL

TOTAL

Dated 2004

Recording on the day of

200 at oclock M

in Liber of

on page and examined

Niagara County Clerk

BOOK 29 FArt1 EEs7FaUMBEiOfPAGE5 S
RErOFOEG 11119f21IlIt il r4 at4 A iI
RCCIFi g 2ci3t 130CUhitFa7 TUTAL iC
FAIR COUNTY CEFi
ArhlE F JArQW

State of New York ss

County of Niagara
I do hereby certify that I have
Received on the within Mortgage being
the amount of the Recording Tax

Imposed thereon paid at Recording

lortgage Tax Clerk of Niagara County
This sheet constitutes the Clerks endorsement required by Section 319 of the Real Property Law of the State of New York

DO NOT DETACH



WHEREAS New Plan Excel Realty Trust Inc herein referred to as

GrantorGuarantor the owner of certain real property commonly known

as Town of Lockport Tax Map No 1231711acquired by Deed recorded

in Liber 2461 Page 71 and

WHEREAS said real property is subject to several easements and

acquisitions all collectively referred to herein as easements all

as set forth on Addendum A annexed hereto and made part hereof and

WHEREAS one of GrantorsGuarantors tenants desires to fence in

a portion of said easements and to use the fenced in area for outdoor

storage of building materials and

WHEREAS site plan review is presently pending before the Town of

Lockport Planning Board

NOW THEREFORE IT IS AGREED

In consideration of the approval by the Town of Lockport Planning

Board of the usage of areas subject to easements over and across

premises as set forth herein see attached Addendum A for a fenced

in area and for outdoor storage of building materials by its tenant

GrantorGuarantor agrees as follows

1 GrantorGuarantor shall guarantee unfettered access to all

easement areas by the benefited parties for the uses set forth therein

at all times



2 GrantorGuarantor shall require any tenant wishing to

utilise the easement areas for outdoor storage or a fenced in area to

provide the access set forth in Paragraph 1

3 Should it become necessary for any entity benefiting from

said easement to access the area for any purpose set forth in the

easements including maintenance replacement emergency measures

they shall have the right to enter upon such area with or without

notice to GrantorGuarantor or any terLant

4 GrantorGuarantor shall whenever necessary remove fencing

and any required materials from easement areas at request of

benefited parties and should it become necessary to remove fencing

andor any materials from the easement areas for faster access the

benefited entity shall have the full right to do so without the

necessity of giving notice to GrantorGuarantor or any tenant

5 GrantorGuarantor shall indemnify and hold harmless the

benefited entities from any and all liability including reasonable

attorneys fees for damages arising from forced entry destruction of

fencing andor materials

6 GrantorGuarantor shall cause any tenant utilizing the

easement areas to be notified of this provision and to take possession

subject to same

7 GrantorGuarantor shall pay any damages incurred by any of

the entities set forth in Addendum A in the event of interference

with the easements or damage to any utilities constructed on or over

the easement areas caused by the use of any of the easement areas by

GrantorGuarantor or its tenants



This Instrument shall be binding upon New Plan Excel ReGlty

Trust Inc its tenants its heirs and assigns and shall run with

the land

NEW PLAN EXCEL REALTY TRUST INC

R

BY

STATE OF NEW YORK

COUNTY OF NIAGARA

SS

On this I day of rat a 2004 before me

personally came J sti to me personally

known to me or proved to me on the basis of satisfactory evidence to

be the individual whose name is subscribed to the within instrument

and acknowledged to me that heshe executed the same in hisher

capacity and that by hisher signature on the instrument the

individual or the person upon behalf of which the individual acted

executed the instrument jy
f

CHRISTOPHER BISHOP if I
Public State of New YbtIF

J

tzary Pub1 ic
No 02816028311

yQualHled lr New Ybrk
Cnrnisaion Expires Jvy 283lO
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ADDENDUM A

A 25 Wide Water and Sewer Easement See Town ofLockport Special
ProceedingNo13455 Labeled 1 on the suney Permanent easement for

water and sewer lines obtained by judgement in special proceedings This

easement Wins approximately 25 behind theInart building the full width of

the bLUlding

B 10 Wide Electric Easement to New York State Electric and Gas Cornoration

L1515 P 693 Labeled 3 on the survey This utility easement for overhead

wires runs from right behind the Kmart building the full length of the

building The easement provides that the property grade must be maintained
and that no use may interfere with obstruct or endanger use ofpoles or

wires 1Vlust maintain a 10 foot clearance from poles and gltide wires

C 10 Gas Pipe Line Easement to New York State Electric and Gas

Corporation L 1515 P 695 Labeled 4 on the survey This utility
easement starts approximately 55 feet from the Kmart building and pins

along the length ofthe building as well along the north side of the building
The easement allotivs the grantor the right to cultivate and cross the area

provided there is no interference obstruction or endangerment of

underground gas pipe lines The easement prohibits the building of a

structure

D 30 Wide Waterline Easement L1380P351 Labeled 6 on survey

Easement for water pipe to the City Lockport by instrument recorded in Liber

1380 ofDeeds at page 351 on 102061This easement runs from right
behind the Kmart building the full width of the building The easement

language permits construction ofRoads and Fences


